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This paper covers an^ area X)f t^ort law known, as the, 
:on of 'the right of privacy, with particular emphasis upon the 
release of student information by colleges and universities, ^* 
Following an examination of various legal cases, the law of pri-vacy 
is related to'^^public disclosure' of private facts seems to require the 
following disclosures: private facts about the plaintiff, made public 
with identification of plaintiff, and which facts are offensive to a - 
reasonable person of reasonable sensibilities, Recpinmended guideline^ 
concerning the release, of student iVifo^mation by registrars and 
admissions officers are exafflined. The recommended guidelines place 
more emphasis upon ethics than upon^case law. However, if the* 
ddniinistration discloses private facts about the plaintiff, m,akes ^the 
facts public, which clearly ^identify the, plaintiff , and which are 
offensive to a ^reasonable sensibilities, the court would likely hold 
that there has Been a violation of thj^ right of privacy, (MJI4) 
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This paper 15 interided to cover an area of tort law. known as the 
invasion of the right of privacy^ with particular emphas'fs upon the . . 
release of student information by colleges and universities.^ 

' ' ' PART I ' , • ' 

^ Def i n i t i on^f the Right of Privacy . The-right of privacy has 

been.give'n several d;^finitions by the courts.. 77^ Corpus Jurus Secundum 396 

says: * - • ■ , . 

J The "right of privacy" has been def.ined as, the . 
right of an individual to be let alone,' to live • * ^ 

a 1 i f e of seclusion, or to be free from unwar- 
' ranted publicity. ' • 

'T^ie right of privacy also has been defined as: 

(1) The right not td be subjected to unwarranted and undesirable 
pub 1 I'c i ty^^," : ' . ." . ^ 

(2) The Vight to live in a community wi thc|jt be i ng held up to the 
publ ic gaze aga i nst o^ne* s wi 1 1 . 3 ■■ * 

(3) Th^ right' to be free from the unwarranted^-'appropr t ation' or 
explo i tat ion of one ' s persona 1 i ty ^ . • ^ - ^ 

(k) The right to be free ffom the publicizing of one's pr i vate /af f a i rs 
with which the pub 1 i c. has no legitimate concern. ^ " , ; - . 



' 'For annotations on the general topic of right of pr i \>acy , . see 138 ALR' 
• 22,- 168 ALR^^46, 1^ ALR 2d 750, ifl.AUa 3d ^296; for a discussion of 
U.SI SupremevCourt cases, see! Alan F. Westin, Privacy and Freedbm 
(Atheneum, 1,967.) » PP. 3^9-364. 4 • 
^Bejg V. Minneapolis Star S- Tribune Co (D.C/Minn. 19^8) 79 F. Supp. 

957.- ) ^ . . , ' 

3cason V. Baski'^n (19^5) 1^5 Fla. f08, 20 So. 2d 243,. 248; 168 AL^ 430.' 
.'-^Continental Optica] Co. v.' Reed (1949) 119 Ind. App. 643, 86 N.E. 2d 
. 306, rehearing defied 119 Ind. App. 643', 88j. N'.E^. 7d 55. * ^' 
5cont i ner\,tal Optical Co. vl Reed, ibid. - 



' (.&)V.The right'j^^ liv^'free from any- and all publ ici ty.unwa^r'anted by 
the' conduct or stat ion in ] ife of the complainant.^' \ ' ' \ 

• '(6) The right Qpt ^to be dragged into public'ity.7 , " : . ^ 

Usually there"^ i'^ a d i st i nc t ion between Klbel and slander and an acMiion 

• . ; - ' • : . ^ ' . » 

for inva$ipn.of privacy,' ^n actions of libel and slanden^the main'theory 
of the cause of action' is an injury to the character or reputation of th? 

^ " . ■ V ■ \ ' • .V ' : 

plaintiff. Truth is a defense to an actipn of lib^l or sjander; b*ut^. truth 

p- ■ ' . . , ' 

is. not 4 defense to an invasion of the right of 'privacy, *An action for. an- 

' K , : \ . . • ^ . ■ 

invasion of. privacy se'fems to oe a- separate, personal tart of a private 

nature that results i{^-injury to'the feelings of the plaintiff.^ * . ' 

* ' • ^ ) ■ ' 

History%and Backcjround -Concerni nq the R.i,qht of Privacy , The right' of 

■pr i vac^y ""i s a rel at i vely^X^W legal remedy. Legal scholars seem to agree 

\ -I ■ ■■ ■ . 

-ithat prior to the year 1890 there we^re^'no English or/Arnerican ca^es which 
granted relief based, upon the jnvasion of the right of privacy; however, 
thef;e were some cases which' seemed to have granted relief based upon 
invasion of some property rights, breach of. conlF i dence or breach of implied 
contracts. . / * ' . ^ 

Kn 1890 the Harvard Law» 'Reviev/ "^ubl i sh'ed an article by Samuel eT Warren 
and Louis D. ."Brandeis.^ The gist of this art^le is that the right, of 
privacy is an i.ndepandent legal right. V 

Subsequent to and perhaps as a consequence of this article by Warren 
and Brandeis, New York became the first stat3 to acknowledge d doctrine of 
a r ight. of ^prjrvacy. Even though Ihis right had -been' accepted in the lower ^ 
courts in the State of Nev; York, an appeMate case, Ro'berson. v. Rochester 

- • ^* ^* ^ . \ * • . 

6^artin v. 'F. I.Y. theatre Co.^ '] Ohio 'supp,^ I9, 21. 
f 7hau V. Rio Grande O-i 1 , Inc. (D.'C. Cal . 19^9.) 28 F, Supp. 845, 846. 

^Samuel E. Warren and Louis 0. Brandeis, "The Right of • pr i"vacy , " 
^ . XI89O) k Harv. L. ^Rev. 193. ' 



Folding Bo)^ Company , estalj I'l shed . that .there was no invasion of the^ right of 
privBcy when the picture of a pretty yotJipg lady^ was used w-ithout her consent 
to advertise its flour. ^ • As a result of this decision, the New York Legis- 
lature enacted a statute making it both a misdemeanor and a tort to rna.ke 
use of the nar.ie,' I'pp.rtraM t^ or pTcture -of ^a^ny person for advertising purposes- 
wi thout 'the* wri tt'dn- cQnsei-it- of said person. ^ - '\ \^ *. ' ^ 

!n 1305i the 'Supreme Court of Georgia, in Pavesich v. New England Life 

V ■ ,•■ " ': . 

ins. Cjo ^, considered the , use of . the plaintiff'^s name and picture together 
with a ^spu'rious test imon i ar'by, the company in th^r advertising/'^ The 
court 'adopted the view of Warren and Brandels and recognized the existence 
of tVie r.ight of pr*ivacy. „ ^ \ ^ ' "■ 

' \ Dean Pr6sser ' s^ H cm^bbbk of the Law, of Torts says that the law of 
privacy comprises four d i st i fic t\i nds of invasion according to different 
interests of the p 1 a i^t'i f f . These invasions are: 

(1) intrusion upon the p 1 a i nt i f f ' s. phys i ca 1 and mental solitude or 
seclusion; • * . ' ' 

(2) public disclosure of private facts; 

(3) publicity which places the plaintiff in a false. light in the 
pub 1 ic eye; . . ' - ^ , ^ ^ . • ^ • . 

appropriati-pn, for the defendant's benef i t or advantage^ of the 
plaintiff's name or 1 i keness . ' ' > . . ' 



9Roberson v. Rochester' Fold i ng Box Company (1902) lyl N-Y. 538, j64 N.E.* 

kkl. ' , . 

^Opavesrch v. New Eng 1 and L1 f e * 1 ns . Co. (1905) 122 Ga'. 190 , 50 S. E . " 68. 
''W. L. Prosser, Handbook of the Law of Torts '{k Ed" , West. Pub 11 sh i ng 

..Co'., 1971); Hamberger v. Eastman (1964) 10^ N.H. 107, 206 A. 2d 239, 
. 11 ALR 3d 1288. (con'ta ins a short history of the iSaw of torts and 

discusses Dean Prosser's four kinds pf invasion comprising the . law 

of privacy) . " / , " ' ■ , . •. 



My remarks arfe concernecl only with the. second of Dean Prosser's cate- 
gories, the public disclosure of. embarrassing .private facts about the 
plaint iff. • ■ i 

Jn AmerieaiS Juri sprudence Proof of Facts > * the -authors of "Privacy-- 
0 i'sclosure .of . Pr.iva.te Facts" have divided Prosse r ' s' second . category i nto 

V ■ ■ 

four elements. These are: ^ 

o ■ , 

. (a) the d'jsclosure of private facts about the plaintiff or his affairs 

*' • • ' 

' . (b) the public disclosure of th^ese private facts; 

-(c) .the public identification of the plaintiff -in these facjtts; and 
(d) .^the disclosure of these privatfe facts as offensive to persons of 
reasonable sens i b i 1 i i es , ' ^ ^ 

.Although it i%. difficult to separate cases- i nto one of' these four 
classifications 'of proof, I shall try to,^ gi ve examples of each<;bf the four 
different proof requirements of the i nvas ion^ of .the right. o'f privacy. 

A. Disclosure of Pri vate. Facts About the Plaintiff or His Affairs ; 
The first item of proof is that the facts di sclosed 'about the plaintiff 
must be private facts. Thus,, there is no invasjon oKs^thje right of priyacy 
if^.the facts disclosed are' already knpv^n by the public^, or if the profes- 
5»on' 6r opcupation is in the public'view. A fev5 causes i 1 lustrating the' 
public disclosure of. private facts will give us sqpe insight into thfs 

' ■ • ■ -1 ■ ' ' ' • 

p r I no ! pj e. 

jn 1927 in Brents v. Mo.rgan , a notice was placed in a garage window? 
"^announcing to. the world the fol lowing: '3 

Dr„ W.^R. Morgan owes an account here of -^$49.67. 

And \'i [Drom|i ses^wou Id pay an "account this account 

would have b>een settled long ago. This account . . ' ' 

will brfe. advert i sed. as long as it 'femains unpaid. 

■ ■■. ■ ■ 



'228 Am Jur Proof 'of Facts 402. ■ ' 

13Brents v. Morgan (1927) 221 Ky. 765, 299 5. W. 96?. 



^ The Court of Appea-ls of Kentucky found that there was an invasion of 
the ri ght* of . pr i vacy and thst plaintiff - could' recover damages for mental 
.pain, ^humi nation, and mortification. - ' * -. 

A leading case in the publ i.c d i^scl osu re of private facts is Me Win ^. , 
* v. Re^d .^^ The plaintiff alleged in her compl^aint that for a* number of 
years she was a prostitute, was tried for murder, but later was acquitted - 

of tHls'mu charge; that she abandoned her 1 ife of shame 'and became ^ 

* . / , ■ ■ . • 

rehabilitated; that she later married Bernard Melvm end cornme.ric^d the \ 
duties of a^homemaker and thereafter, IWed an exemplary, ^irtuous, honor- 
able and righteous life. She further contended that she^had^ assumed a 
respectable^place 'in soci^ety; that her friends^ were not aware of her earl i 
life; that the defendant , wi thou t he r . oe rm i S5 ion or consent, made photo- 
graphs and produced &nd relea,sed a motion picture film, "The Red Kimorio';'; 
and that this film, based upon her past^ profess Zonal -life, was exhibited ^ 
in theatres in California, Arizona and throughout othe^ states. Naturally 
she alleged that this film exposed her to scorn, con^t-empt and 'rid icule' and 
grievous mental and^ physical suffering. She asked, for d^ages cff $5O,S0O. 
The court summarized the gener'al principle of the right of privacy: 

(1) The right of privacy was unknown to the ancient 
common 1 aw. • ' " . * ' 

(2) It is an incident of 'the person and not of the 
property--^ tort for whijch a right of recovery* is^ ' ^' 
giv^n'ln some jurisdictions. , ' . ^ • 

(3) It is a purely per'sonal action, and does not 
survive, but dies^ith the person. 

(4) It do^s not. exist where, the person has published 
the matter .complained of ,"or consented thereto. 



'^Melvin / Reid (1931) Mz'cal. App, - 285 , 297' P. 91. 



.f (5) It does not exist where a person has become so " . / 
prominent that by his yei^y promi nence> he h^s dedi- ,^ 

. cated his life to , the pub 1 i c , "-and tlie^e^by/wa i ved - - ^ . 
his right tp privacy, 'There 'can b*8 no privacy in 
that which is already public, . ' ^ 

*^S) It does not exist" i,n the dissemination of news 
and 'news events, nor in the discussion of .events ' ' 

of the life- of a person^ in wbiorn the "public has a^^ \ 1 

rJghtful interest, nor wiiere' the information. would / ♦ 

be of public benefit, as in the "case of a candidate 

-for public office, ' ' ^ ^ " 

(7) The ri^ht of privacy can only beiVioVated by . 
printings, writingis., pictures^, or other permanent ■ s^) ^ 
^ publications or reproductions, and not by worcJ of, 

n'louth, *£Note: Oral commun i^t ion • j s now q^n'eraljy, ' ^ - 

' " recognized as violating rights of - pri Vacy. '5] • ' ^ 

»(8) The right of action accrues wben publication is ' ! 

made for gain or profit. (Th1 s,,' however, is-gues- ' . 

tioned in some cases.) : « , 

/ ■ ■ ' ■ - - - ■ 

The court went on to say: , 

,5 We believe that the 'pub 1 icat ibn by^ respondents 'of 
. . the unsavory incidents >n the past life of. appel-' ' , - \ 

, lant after she had refc^rmed, coupled wi th'^her tnje ' ' 

nam.e, was not justified by any standard of morals 
or ethicb^known to. us, and was a direct invasion ^ 
• of her inalienable right guaranteed to her by our 
' Cons t i tut i.on , to pursue and obta i n happ i ness . 

in Santiesteban v. Goodyear'Ti re &;Rubbgr Company ,' -the plaintiff 

.was employed as a 'waiter by the Coral Gables Gauntry Club. • He had 

' r--^ • . - ■ ■/ 

previously pi>jrchased four tires and tubes from Goodyear on ttie install-* 
ment plan. and was current on his pa^/jments. Notwithstanding tFve^s* facts , ' 
Goodyear, ^'hnough.its authorized agept, f'emoved without notice all tires 
and tubes from the plaintiff's automobile while It v/as in the Country club 

parking lot. The Automobile was left in full view of hi*s fellow employees 

* \ . ■■■ 

and country club membersl He alleged that he. suf fered^embarrassment, ■ 
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J^Bpwden v: Spiegel, Inc." (.1950) 96 CaK App.^ 2d 793, 216. P. 2d 57'; 
Carr y. Wa.tkins '(1962) 227 Md. 57^, J77 A. '''2d 8Afl. ,vSee annotation 
'"^•vt^sjon of Right of . Pr i vacy^ by Merely Oral Declarations," 19 ALR 
3d 1318 (o*;al commun icat ion now generally recognized as* violating 
rights of privacy)., ^ . 
'^Santiesteban v. Goodyear Tire S Rubber Comp-any t5 Cir. 1962) 306 F. 
2d 9.' ' ' 



humHiation', wounded feelings, became the butt of jo1<es from fellow 
employees and was caused .to suffer two*^'5leepl6ss nights.. Yhei court held ' 
that the Action of -Goodyear w^s a ''Idembnst rat i ve publication" 'and that 
'the .plaintiff did. have a cause or action for a' br.^ch of. his right of 
privacy^- * ^ - , v ' , • > 

^In ganks v. King Features. Synd icate , the pi aintif f Y'i led a lawsui t, 

' , "'x ^^ " *" 

against the" def'eridant , King Features 'Synd icatis, .for ciisclosure of X-rays ^ 

jof her pelvic region.-' 'The f.acts revealed the following s'equence of 

events, the physicians took .an X-ray picture of her pelvic region which 

disclosed a six-inch steel hemostat imher abdome^i.- Th-e plaintiff had had 

this^steel dl.amp in her far four years as a resull; of a prior operatjon* ^ 



Doctors released \ 



this pictlire without her consent to a Tulsa new$paper 



reporteV. »Th is reporter in turqj [for a monetary cons ia^ratior], passed the 
X-ray p^ictu re 'along to King Feati^res Syndicate, Incj^,', 'the defendant. Kin^ 
Featu^res then wrote an article and sold its story and..he3r X^ray picture to 
the New Yori: Eveninq'Journal , and 'this a?*ticle was circulated throughout ■ ^ 
every ^tatein the United States and the D i s t r ic t of ' C6.1 umb i a. ' The Federal * 
District Gourf for the Southern District of New York Keld that there w^s ati 

invasion of the right of privacy.,^ 

. . ^ • . ■ ' ^. ' '/ 

These examples show that there must be exposure of pri^^te facts about • 
■> . ■ * .' < . 

the plaintiff in. order to create liability under the right Of privacy. Other 

examples of facts which are deemed to be. private are *those .related- to owing 



' • 17Banks v. Ki5ig Features Syndicate, Inc. (D.C. nIy. 1939). 30 F. Supp. 352 



debts 'to ajiothep rtied ical pictu/es of plaintiff s anatomy, '5 eccentr^ie 
and , unusual personal Qharacteri st ics*."^^ : . .* 

"The courts have also held that photographs ta^ken of a piaintiff in 
his^home wi thout ~per<ns.§ ' i s 'a, violation of th'^ right of |)r!vacy. \i\ 
, f) i etemann v, 'Time, ln.c .,,Life magazine, in i fs' November 1, 1963 edition, 
^carried, ah a rt i c 1 e , ^."C rafckcJown. on^ Quackery . V'^J • Life magazine had entered 
• into an arrangement' wfth the district attorney's office of -Los Angeles 
County \^'he reby the magazi ne^ s- employees v/ould visrt the plaintiff to 
obtain-facts and pictures concerning h i s- act'iVi ties. The article depicted, 
the .p 1 a int i f f ^i^s a ,quack ancl Included two p/ctures of him, pictyres' 
w^*re staken* by the defendant's agent with a ^hidclen- camera in the plaintiff ';s 
hous-e withcfut hfs consent* ■ The .court said: ' ,* ' 

if a person's home,' or even' his bus mess- premises, is 
'to be subjected * to invasion .by subtcafuge for;th.e'' 
^ ^ purpose of obtaining facl*s concerning his private* 

I ife,. then, privacy would not ^^xist. 1 1 may well be ' ' 

. , ' that' a professibnal .man yio.latihg the law' in- connec- * - 

^ . tion with the practice of h i s-'Vprof ess ion should be ^ 
. • arretted , prosecuted , and hi s activi ties suppres'Sed, 



but^t .is J'^nconcei vab Ve that the' press or ev^n a law ' ^ 
ei^forcement- off icer canr^be permitted ,to ♦obtain 
entrance by subtrafuge for th-e* pu rpc/se of photograph-^' 
in^ or observing these activities. ^ . , * 



/ 



'^Trammel] V.' Citizens News Co. , Inc. ( 19^1 ). 285 'Ky. 529, 1^8 S.W..^;./- 



708 {where a news^paper published a iiofice that plaintiff 'owe;i;^n-^.*^ 
.account at a grocery store); ' " ' - ) ^• 

anks V, King "Fea.tur.eb Syndicate, op^cit . ; Griff ?n v. Medi.cal 
Society of State of New York;(l939) 7'Misc. 5^9, H N.Ks. 2d 109 ' ^ 
(deformed nose) ; Feqn'ey v. Young (1^0) T9] App;- D i v. 501., 181 N.Y.S. 
^81 (public, exhibition of .film of cesarean oper-at ion) Lambert v,. Dow 
Chemi^cal'Xompany (.Lai App... 1968) 215 So: 2d 673. .(phot*ographs of av 
man' s badly Injured thi*gh) ' 
^^Gason V. Baskin, o p.^ ci t . (v^here a publication of a book which clearly 
•idehti-fies a plaintiff who operated a backwoods oVan^e^^^rove , using 
the^'langu^ In the book,: carviot dfeclde whether she* should have. 
- bepn a man or -a motheY," and other coars4 speech: and brusque manners ' 
was held' to be a vioiat'ion of 'the righ't of privacy)^ 
•2lDieternann V. Time, Inc:- (D;C. Cal^J^^SLL 28A. F. Supp. .925. 



The* court held that the plaiV^tiff was entitled to dana^es for injury 
tOi>hJs feelings and peace of 'mjnd and' that his right of privacy had been ' 



/iolated, 



( 



While photographs of a plaintiff ^taken. in a 'p 



rivlate palace may be a / 



yiol'at^on of the,.wM_ght^ of Y^y'^y ^oc^^ photographs taken in ,a public pl^ce 



may not , be invasion. 
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^.^ One *'i nt^resl^lng case^i^eld that a p^hotograi^h taken in a public place 
was an invasion of the ri^ht of privacy.^ The pi ai nt Tf f vi s i ted a "fun- , ; 
house" a^^ a County fair and a phptogVaph was t/ken of her with he*r dress ■ 
blown up as she passed over a floor air'bl.ower. The court held-'that the 
photograph was an'invasio'n of plaint i ff* s right, of privacy,^^ • 

•Facts concerning the disc'lQsyre of date of ilfrth or marriage, ^5 mili- 
tary service, pu(?li,c oocupa^ ion;,^^ and- public records^^ are generally 
(jonsidered^^ub 1 ic rather than pr-ivate; thus disclosure of -such facts does 
not viplate-the right of .privacy^ . . 



Dietemann vy-Ti me, . I nc . , I b id ; , . ^ 

23gJ11 v. Hurst. Publ ishinc);Co.. (.1953) ^0 Cal . 2d Ilk y 253 P. .2d .4^1 . 

(photograph of husband and ^^fife Embracing in a public plaSe). 
2^Dai'ly Times ^ Democrat v. Graham <1964) 276^Ala. 380, 1.62 So. 16 kjk.- 
'^^Meet^e v. Associated Press (1956) \230 S;Cy 330, 95 •5^E.,2d 606 (birth 
^ of a son. to a l^-^year-old 'rnot-her) ; \erne,r v. Times-Mirror Co. (1961) 
* 193 Caj. App. 2d 1 1 1 , l^C^J.. Rptr. 208 (marr i age records) . 
^^Stryker v. Republic Pictures Corp. (195)) 108€al,'App. 2d 191, 238 

p. 2d 67O; „Continen»tal Opt ical Co. v. Reed, op. ci t .^ fmi. 1 i tary 

service reco'rds). 

27coht i'nenta I Optical Co.,' | b T d . ; Reed v. Orleans Parish SchoolboarcJ 
(La. App. 19^5) 21 So. 2d 895 (a school teacher's compu 1 sory, war work 
and other outsid.e activities) . , ; ' ^ 

^^Langford v. Vanderbi It Universi ty (1956) 199 Tfenn. '389, 28? S.W. 2d 

, 32 (filed plead^Tj^ in lawsuit). 



' Where public records are not open to public inspection, the disclosure 
of them may invade the right . of privacy. Examples of this are the dis- 
closurG 9f records of a narcot ic add ict ' s treatment^S and tfie disclosure 

of. 'income tax.,returns. ^0 . * , . 

• ■ '• , ' '. t ' <• - * 

' \ B. Publ'ic Nature of Dis cli osure , in add it ion -to Jthe disclospre of 

private facts, there must be a public disclosure of :hese facts in order 

to'violate' the right of privacy. In Saniesteiban v. Gopdyear Tire s.. Rubber 

Co., 'the court said:^! , ^ ^ . - . 

* • * • . . ■ 

c ^ ■ ' 

It is >point^ ojut in Prosser on Torts 2d Ed § 97 ' 

/that except in . cases. of physical' intrusioh the 
tort must be accompan ied 'by publicity in the ten^e.^ 
of communication to the public In general - or to a\ 

..large number of persons as distinguished from one ^ \^ 

individual or a few. ^ • * | . ' 

" • . ■■ * . , , ..... \ 

In another case, Hawley v. Professional Credit Bureau, InV ., the couht 
"held that .a Collection a^enc^-could write a -letter to the plainti'ff's 
employer far* the purpose^of soliciting the cooperation of the employer [n 
CQll^erTting the debt and that such letter writirig did not constitute an 
invasion of the right of .privacy of the p laint i f f . Yet, in Brents v. Morgan , 
a case p revious 1 y d i scussed , the court stated' that liability existed when 
a physician's debts we re publ i ca 1 1 y displayed' in a store^;;.->/indow.33' 

In another case no invasion of «the right of pNvacy existjed when the 
plaintiff was accused of theft by another individual or a small group. -^^ 



29pa'tterson v. Tribune Co. (Fla. App. 1962) 146"So. 2d 623, cert den 

(Fla.) 153 S^^. 2d 306.. " ', 
30Maysville Trans'it Co. v. Ort '(19^) 296 Ky. S2h, 177 S.W. 2d 369. 
3'santiesteban v. Goodyear Tire &• Rubber Co., op . c 1 1 . 
■3^Hawley v. Profess iona-l C red i t Bureau, Inc. (1956.) 3^5 Mich. 500, 76 
' N.W. 2d 835. - ' 
33b rents v. Morgan, . op . c i t . 

3HGregory v. Bryan-Hunt Co. (19^3) 295'^Ky. 345, 17^ S.W. 2d 510; French 
, v. Safeway Stores, Inc. (196?) 2^7 Or. 554, i+30 P. 2d 1021; Schwartz 
V. Thiele (1966) 242 Cal. App. 2d 799, 51 Cal. Rptr. 767. 
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However, distribution of a letter to 1,000 people containing private facts 
was considered an invasion of the right of privacy. 35 

C* Idei.tif ication of the injured Party / In addition to the discjos- 
ure of private facts and the public nature of that disclosure, the injured 
party must show some identification with the facts disclosed in order to 
have a right of recovery.- In the case of Bernstein v. National Broadcasting 
Co, > the plafntiff wa5 conj/icted of bank robbery in Minnesota and sentenced 
to imprisonment for forty years. 36 After serving nine years, he was 
paroled and pardoned. .. In 1933> under a different name, he was tried and 
convicted of first degree murder and sentenced to death by electrocution. 
Later his death sentence was commuted to life imprisonment. In 19^> after 
serving five years in various federal prisons, he received a conditional 
release from his life sentence fol lowed by a presidential pardon in 19^5. 
The plaintiff contended that the publicity in newspapers and. magazines from 
the time of his trial in 1932 until his release in 19^0 was excess! ve and 
abusive. In 1936 or 1937 Detective Story magazine CByv\^6 an article 
regarding the p 1 a i nt i f f ^ s case, and in 19^8 a^radio' program told the plain- 
tiff ^s story in a fictionalized version.' !n 1952 NBC telecast a program, 
''The Big Story," relating some of the life of the plaintiff. The plaintiff's 
true name was never used in the telpcast. He alleged that 'the telecast of 

^35Kerby v. Hal Roach Studios (19^2) 53 Cal. App. 2d 207, 127 P. 2d" 577. 
'36Bernstein v. National Broadcasting Co. (D.C. Dist. Col. 1955) 129 F. 

Supp. 817, affd 98 App. D.C./l 12, :232 F. 2d 369, cert den 352 US 9^5, 

1 L. Ed. 2d 239, 77 S./Ct. 267. 
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this program constituted "a wMfu] and malicious invasion of..,[his3 right 
of privacy....'-* The court held that televising the stofy twelve years 
-after the plaintiff had been pardoned^ combined with a careful and honest 
attempt to conceal his identity, did not constitute an invasion of his 
right of privacy. ^ . ' * • 

On the other hand, in Cason v. Baskin , the court said there was an 
invasion of the right of privacy if an author disclosed in a book the 
plai,ntiff's first name and made her recogn i zable ^to her acquaintances 
and commented upon her coarse speech and, brusque^lnann^r.^^ ^ ^ 

D*. Reasonable Man Test . The final qual if ica.tion is that the facts ^ 

• ■ " *■ 

which are made public must be offensive or objectionable to a* reasorvable 
man- of: ord inary sens i b i 1 i t i es . Davi s v. Gene ral Fi nance Th r i ft Corpora ^: 
t ion involved an action for violation of the right..of ppi vacy J n i t i ated 
when the defendant sent to .the plaintiff a telegram which said, »'Must have 
March payment immed iately or legal action." The court said ".. .the** right 
of privacy must be restricted to 'ordinary sensibilities' and not to super 
sensitiveness...." The court went on' to say, "There are ^ovf\e shocks, 
inconveniences and annoyances which members of society in the nature of 
things must absorb Without the right of redress, 

..38 

Another pertinent case, Samuel. v> Curtis Publishing Co ., involved an 
issue where the defendant published a picture of the plaintiff in^ The 
Saturday Evening Post .^^ In this picture the plaintiff was standing on 
the San Francisco Golden Gate Bridge persuading a woriian, who was over the 

— s 

• ^ 

37c ason v. Baskin, op. c it. 

38[)avis V. General Finance & Thrift Corporation (1950) 80 Ga. App^ 
. 708, 57 S.E. 2d 225. - . ' / 

39samuel 'V. Cu rt i s ^ Publ i sh i ng Co. (N.D.. Cal. 195^) J 22 F. Suppl, 327, 



side of the bridge, to refrain from jumping.* The caption under the picture 

named the plaintiff and the woman. The picture first appeared iri the San 

Francisco Cal IrBul let in oo April 22, 1952. The court said: 

An invasion of the right of privacy occurs not v;ith 
* the mere pub 1 i cat ion of a phonograph, but occurs when 

•^photograph is published where the publ i sher.ishould * 
.\have known that its publication would offend the sen- 
sibi laities of a normal person, and . whether there has 
♦been such an offensive invasion of privacy i s* to some 
. e)<tent a question- of law. 

The court held that there was nothing in' the picture to offend the 
6ens ibi 1 i t ies of a no'rrnal person and thus no liability. 

We K^ve already seen that public display of X-rays of a v;oman'$. pehvic 
reg i on* const i tuted a disclosure of private f^cts,^*-' shd that the disclosure 
of emb.arrass i ng , eccentric personal traits also violated the right of 
privacy,^' In both of these cases, the courts also appeat^ed to apply the 
reasonable man test. . •* 

C6nseht ^ If a plaintiff consents either expressly or impliedly to 
the disclosure of private facts, there is no liability.^^ of course consent 
has h i s tor i ca 1 1 y. been a defense to a tort and has not beep limited to the 
right Of privacy. 

Barben V. Time, Inc ., held that the defendant^^s belief that i4: had 

-/ -.z ■ 

the plaintiff's consent did not constitute a defense, to the action although 
it may mitigate any punitive damages. Jn this case. Time mgg^^i ne . * 

pub 1 i shed an article, .including a photograph , about pi a i nt i f f ' s phys i ca 1 

■ _ / 

ailment while she was being treated in-'a hospital. i ime employees firs^ 



^Psanks v. King Features Syndicate, Inc. >. op. ci t . 

ascn V. Baskin, op. cit . * ^ - 

^*2prosser, op. cit .,*^. 817. ' ' 

^3cont i.nental Optical Co. v, R'e'ed , op . c i t . ■; Porter v. American Tob'"acco 

Co. (1910) 140 App. Div. 871, 1 25 'N. Y. S. 7' O'. 
^^Barber v. Time, Inc. (1942) 348 Mo. 1199, 159 S.W.,2d 291. • ' 
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saw the, a rt i c le , about plaintiff's ailment, with her picture, jn a prior 
publicatic. The magazine had been furnished thi s ,i nformati6n by a news 
service. ' Time assumed that the consent of the plaintiff had been given 
because of prior publication. Tt)i^ court held that Time could no,f escape 
I i ab i ty because of, the assumed consent. • ^ 

■ ^ Finally, it is important to recogn i ze th^t gratuitous consent may be 
revoked at any time^5 althoUgh consent obtained by a contractual monetary 
consideration usually is irrevocable.^^ 

Summary . My examination shows that the law of privacy as related to 
public disclosure of private facts seems to require the following dis- 
closures: • " ' 
(a) private facts about the plaintiff; -"^^--^ 
. (b) made pub lie; 

(c) with identification of p4j>ntiff; and '^^ 

(d) «whi;€h facts are offensive to a person of reasonable sensibilities. 

^ '; PART II 

Release of Student Information by Regi.strars and Admissions Officers , 
I have-, found no reported case law upon*? the subject of the release of student 
records by college registrars or admissions officers, - There appears to b^V^^ 
''more'' pubHc- interest .•in. thi s. subject as evidenced by Gordon G. Career's 
article in a recent magaz ine ^nt i tied "What You Should Know- About Students' 



J^Scarden v. Parfumerie pigaud, Inc, (1933) 151 Misc. 632, 2*71 N.YVS. 187. 
^%ilVJe V. v^arner Bros. Pictures, Inc. (193^) 139 Cal. App. 724, 3^ P.- 
2d 835. ' ■ • . . 

/ 
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f(ights."^7 This article has a sub-topic: "Doe^ (Invasion of- Privacy Apply 

to School Records?" it indicates, without cit,in.g any legal auth.ai^i ty , 

that there i s no liability when these records contain educational data such 

as attendance records, test grades and achievement levels. It states, 

v;ithout citing sources, that more ^school s are including information ab^ut 

the student's health, his family background, religion, ethnic origins, 

patriotism/ parent's income, delinquency reports and ^psychological and 

psychiatr^-c evaluations. Mr. Greer says that a disclosure of these facts • 

wou 1 d ,,be a v i o 1 at ion /of the right of privacy, 

Lawrence R. Caruso, an attorney, discusses the- right of privacy and 

■ ' * ' 

confidentiality of the release of stydent record information in the 1970 ; 



Summer issue of Col le'ge^^an^ Uni vers i ty ,^^ He r(iports. that records which may 
be made available to- the public include facts that the student attended the 
university, the dates of attendance, the degrees received, and the dates the 
degrees were conferred. He has some reservation about releasing information 
concerning d i sc'i p 1 i na ry actions and other related items. . 

Another publication of AACRAO, A Guide to the jt^e lease- of Information 
About Students , indicates that each institution of higher educat ion shou Id 
have a pol^'cy regarding the release of student informat ion.^9 This document 
^jCT5ntains speciffic gu ide 1 i nes^ f o r disclosure of information to the student 
himself, ^to the faculty and adm i n i stj:;^'i^e ,of f i cers , to parents, to educa- 
tional institutions and agencies, to government agencies, and to other 



^7Gord on G. Greer, "What You Should Know About Students^ Rights, 

Better Homes and Gardens (February, 197^) p. 68 and 118. 
^8caruso, Lawrence R., ''Privacy and Confidentiality of. Student Records- 

A Legal' View,'' College and University , ^5 (Summer, !970) pp. 6^5-653. 
^9 a Guide to the Release' of Information At^out Students , American 

^Association of Collegiate Registrars and Admissions Officers (Washing 

ton, October, 1969). 
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individuals and organizations, to telephone inquiries, to student directories, 
and toother offices of the institution. These guidelines seem to be based 
jjpon rather sound and conservative policies; however, they do not take into 
account specific principles of the case law which I have heretofore ' 
discussed. i cannot fault the authors far failing to cite legal authority 
since case law is sparse. • " 

Another article upon our topic by the. Council of Stddent Personnel 
Association of Higher Education contains seventeen- gui'del ines for the 
release of student i nformatioa.^^ Some of these gu?delines follow: 

(a) The i nformat ion ret a i ned must have a reasonab le "re levance to . 
the educational and related purposes pf the institution." 

, (b) A st.udent's "academic, med i ca ) , counse 1 i ng and discipMnary recards., 
should be kept separately and not, d i ssemihated" v/ithout his consent "except 
under legal* compulsion," * ^ 

(c) Although certain records 'must be retained permanently, a time 
limit should be specified for retaining others. 

(d) "Oupl icat ion of records should be kept at a minimum." 

■ ■ >. , . " - • "I 

(e) "A\student should have .the right to inspect his academic recora." 

(f) "p^taff members who have a^ legitimate interest^and need should 
be allowed Infoi^rpation' concerning the record of any stuident." 

/ 

—7 



SO Reportxof the Commission on iStude'nt Rgcirords and Information , Counc 1 1 
of Student Personnel Asscfcl at ton in Higher Education (August, 1970). 
Also see Gui'del ines -fpr the Collection, Maintenance and Dissemination 
of Publ ic Records , A Report of a Conference on Ethical and Legal 
< Aspects of SchooWRecord Keeping, Russell Sage Foundation (May, 1969). 
These guidel ines are mor^ restrictive than legal requirements appear to 
warrant. Another .general article containing guidelines is Paul L. 
Dressel', "Student Records: U^es and Abuses," College and University , 
k7 (Fall, 1971) pp. 48-62. 
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(g) "Disciplinary records 'are for internal use" and should not be 
made pub lie. 

{h) "Fi^^ancial records. including those rei^ated to grcnt^ng of 
scho[arships/' should be confidential, * ' 

(i) "Policies shou Id Yecogn i ze the responsibility of. i nst i tut ions ,,to 
be respons i ve to . bonaf i de i nqu i r i es when nat i ona 1 secu r i ty or the safety 
of individuals or property is at issue." 

After revi ewi ng several reports on recommend at i ons concern i nrg the 
release of student information, your own AACRAO guidelines appear sound 
and .even exceed my interpretation of ' the present legaL requirements. 

\"An interesting, recent case involved the Regents of the University of 
Calhfornia and revolved around the 'fol lowi ng facts. 5' The University 

board, of Trustees had adopted certaitj rules fjor the regj strati<on of student 

\ ■ ■; ' ■ 

' ' i* ' ■ 

.organizations which ent i 1 1 ed ' such organ i zat ijDns certai n campus privileges 

* • ft » , 1 

including the use of the un i ve rs i ty' f ac i 1 i t i e s , fund raising permission, 

the recruiting of members, the posting and distributing of 1 i terature^, and 



the privilege of invit/ng non-universj ty speakeVs to address certain campus 
meetings. Registration- requirements ofi the University rfequ i f ed organisations 
to submit a statement of their purposes together with the names of their 
officers.-. 'The organization to which the ' p I a i nt i f f , Eisen, belonged submitted 
the plaintiff's name uncer this university registration requirement. 

In October, 1966, a member of the- geherql ' publ ic filed a suit against 
the administrative officers of the Berkley campus requesting the. disclosure 
of the n^mes of the of f icers.vand stated purposes of all student campu,s 
organizat ion^which were registered; .The University then adopted a policy 



5'Ejsen V. Reg^ants of University of CaTifornia (1969) 269 Cal. App.^d 
696, 75 Cal. Rptr. k5, 37 ALR yd ^300. V /. ' 
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steting "that registration statements fijed with the University by student 

organizations are records open to inspection by univers i ty students and 

s^^aff 'members and members or the piNDlicJ* Eisen, a |a\v'student and an 

off icer of a student organ Rzat iorp engaged in the advocacy of dis^sident 

ideas, filed a suit alleging that his rights of free spreech and association 

under the First and Fourteenth Amendments to the U. S .^ons t i tut ion were 

being violated by the^ un i ve rs'i ty ^ s policy of opening to the public the 

registration statement filed by his student organTzation. The case was 

dismissed by the trial court upon^:^the sustainipig of a demurrer. The 

California Court of Appeals, First District, Division 2, affirmed the- 

decision' of the trial court. ^ The court said: " ^ ' " 

The question here presented is whether the right of *- 
the People of this state to know the identity and . . 

, responsible officers of student organizations that • 
may be us ing the pMb 1 i c ly f i nanced and owned- campus 
. f ac i 1 i t.i es.of ^the university is a suffitien-t state 

interest to warrant the, indirect infringement of ^ 
plaintiff'^ First Amendment rights, v ^ . - 

, The court v/e\t of\ ^o^«say that the people of the state have a right * 

^0) know'how tKeir elected of f i c i a 1 conduct publ jc business. They also 

■ * . . » 

are entitled to know the identity of th^e officers and organizations who 
have the privileges of using ,the campus> as- the ■ campus is public property. 
The court further said that impai rments of First Amendment ^ r i^jhts are 
balanced. This equilibrium is determined by the r'al at ionsh i p between the 
impa i rment . and the overriding and compelling state interests to make public 
disclosure. The court further found thatthe rule of the University in 
requiring the registration of student organizations was cons i stent wi th the 
university policy of insuring the orderly enjoyment of its facilities, ^ 



•together v^ith the public's right to ascertain th'fe idehtity of orgahi zat ions 
and the r\sponbible officers who w'ere using public property. 

Although, the court- did not di scuss tKe foup principles of disclosure 

■j'n the right o^f^irivacy as we have' heretofore d i scussed!, the court, sjeemed 

to say that the* di sclosed registration facts were public rather than 

private; therefore, tfiere was* no breach of the rl^.t of privacy. 

All courts agree that public universities and colleges may make all ^ 

necessary and proper rules and regulations for the orderly management of 

their educational institutions and the preservation of d i sc i p 1 i ne. (_ j j^g^ 

wise, pri vate^col leges oi^'^universi ties- have the right to adopt suitable 

rul'es and regulation^ for governcnent and management of their inst i tut ions.*53 

. \ . , _ . ■ 

The court will not interfere with reasonable rules* and regulations in the A 

absence of a clear ^showing that the authorities havo acted ^'arbi'trar'irly or/ , 

-have abused the author i ty vested in them. 5^ Since colleges and universities 

do have this freedom to make reasonable ru'les and regulations, i't is my 

suggestion that registrars "and admissions officers foUow the guidelines of 

AACRAO for the release of information- about student records^ This pol icy 

-should be adopted by the boa^rd of trustees or ather governing bodly of an - 

\ . . ' ■■ . ■ < ^ . 

\ nst I tut ion. . ' . ■• 



-52v/augh v. University of M i ss J ss i pp i , •( 1 91 5) 237 US 589 * 59 L.Ed. 1131, 
35 S, Ct. 720; Pyeatte v. Board of* Regents (.D.'c. Okla. )951) 102 F. 

■ Supp. /+07, affd without op 3^2 US 936, 96 Ed. 696, 72 S. Ct« 567; 
Sta^te ex rel. Little v. Uni ve rs i ty of K-ansas (f895) 55 Kan. 389, ^0 P 
656; Woods v. Simpson :('192^) 1^6 Md. 5^7, '26 A. 882, 39 ALR 1016; 
McGinnis v. Walker (1941) 35 Ohio, L,. Abs. 245, 40 N.E. 2d 488; Foley 
V. •Benedict p932) 122 Tex. 193, 55 S.W. 2ci 8O5, 86 ALR 477. ' 

5^Anthony v. Sy-racuse Uni veVs i ty (1927) 130" Misc. 249, 223, N.Y.S. 796, 
revd -on other grounds. 224 App. Div. 487, 231 N.Y,S. 435;'^Koblitz v. 
Western Reserve University, 21 Ohio C.C. 144, 11 Ohio CD: 515". 

54Gott v. Be rea. -Co liege (1913) 156 Ky. 376, 161 S.W. 204;. Conhel Iv. 
Gray (1912) 33 Okla. 591, 127 P. 417. 
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In the pas:t few ye^rs, there have been many changes in th^ law regard-" 
ing aol leges and un i v<^rs i ties and the activities of college and high school 
students. The law in this area is changing and iha^ been changing at 'a ^ 
rapid rate. .It is difficult, to pred ict' devislopment of the law-in t;his 
part icu 1 ar 'area, as there could be so many different and difficult factual 
situa'ti^Ons to>re§olve. In any event, there would seem to be little risk in 
releasing stat'istical information such as attendance- dates , degr,ees earned , 
and majors or minors. Releasing additional detailed information such as. 
grades/. djscipl inary actfjons, private counseling data In dean of students. • 
•offices-, and- some medical data.J n 'student health offices will ihvol ve' more- 
risfc. Of course this risk may always/be el iminated by obtaining a specific 
consent' f rom the studerlt. i. ' 

The only advise which I can give you must be based case^ 
which I have found and have here repo> ted. A hypothetical e^mple may 
i l lustrate our. d i scuss ions. For example, if an FBf agent obtains informa- 
tion from your office without student consent, your attorney could argtie 
that the *facts were not private ones; that'even if they were private they 
were not m^de to the general publ ic and were not of fens ive to a person of 
-reasonable' sensibi^l i ties.. , . . . 

j -am assumi^ng that most of the registrars and admissions officers 
attending thi-s meeting are persons of reasonable .sensibi 1 i ties. If. the ' 
information you are releasing would somewhat offend, your sensibilities-, 
then ''this -alone should warn- you to be caut ious^ about what information you 
release. ^ , 

Finally, I can say th^t legal research in the.are^ of privacy is both 
'time consuming and dl'ffjcult. Most lawyers go into court on the.bai^is of 

» - ■ - " \ f ■ 



some reported case, or some" statute. The" burden is upon the plaintiff to 
prove .his case by a preponderance of the evidence. Judges will require 
briefs from the plaintiff to sjiow that his rights df> privacy have been 
viol ated . S'i nee the re are few reported cases . i nvo 1 v i ng spec i f ic col 1 ege^ 
and up i vfersi t ies , most arguments in this area wi ] 1 have , to be a/gued by 
way^of ^ ana^o^y. , ; ' • . • 

Cone I us ion . We have observed that the I aw concern i ng the r j^ght of 
privacy is r^'l-atfvely new. We noted^ that there ^re ho specific cases' which 
involvev act ions against college registrars anci admi-ssions officers. >/je 

• V ■ ■ ., ,. . . : ' ' , - ^ : ■ • ■ ■ 

examined some recommended guide 1 i nes, regard i rig; the release of student ^• 
information • and observed that thes6,. recommendations "pl ace more emphas-is 
upon ethics'^than upon case law. Finally, we presented four legal prin- 
jCiples of cose laty regarding the disclosure of private facts about an 
ihd i vidual , . ' , 

lf;'in the admin i s-t^rat i on of your. duties you disclose (1), private facts 
about the pla i nt i ff , (2) which^are made public, (3). -which clearly identify 
the plaintiff, and (k) which are of fens ive to ^ reasonable man or 5a person 
of re"ason'3ble sens i b i Li t ies , then a court would likely hold that^t-here has 
been a violation of the rfqht of privacy. 



